KOBRE & KIM DISPUTES
avo INVESTIGATIONS

Lessons from LBRY: Standing Up to Regulatory Oversight

Many in the global crypto industry thought the LBRY amici had secured a win against
the U.S. Securities and Exchange Commission, but enforcement threats are in fact at
an all-time high. Industry players should not rest - rather, they should prepare for
more enforcement actions. Below, we lay out some aggressive strategies to beat
emboldened regulators like the SEC.
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While some in the global cryptocurrency industry thought the LBRY amici had secured a win
against the U.S. Securities and Exchange Commission (SEC) on behalf of secondary market
purchasers and sellers of digital assets, unfortunately, that bright spot was short-lived.
Enforcement threats from the SEC and others are at an all-time high, as evidenced by the
recent Kraken settlement and investigation into Paxos. Industry players should prepare for
potential enforcement actions against them.

A U.S. federal court ruled in favor of the SEC that token issuer LBRY sold unregistered securities
when it offered the LBC token on and off exchanges in November 2022. This placed the token
under the ambit of U.S. securities regulation. Combined with the increasingly aggressive
overseas reach of U.S. regulators, this puts global issuers and exchanges under the threat of
SEC enforcement.

However, it was widely reported that in a January 2023 hearing, the SEC admitted - and the
judge agreed - that the LBC token is not a security. Many have celebrated this as a win for the
industry. However, the SEC in fact, was only responding, based on well-established precedent,
to a narrow hypothetical posed by the judge, and the court has issued no ruling on this question
yet. The November ruling still stands. The threat is still here.

Global crypto stakeholders would be wise not to hang up their battle axes and should rather
prepare for investigations and enforcement actions from an emboldened SEC. To beat tough
regulators like the SEC, crypto stakeholders will have to be willing to deploy aggressive
strategies:

Know Your Foe. Most countries do not have an established crypto regulatory framework, and
multiple regulators fight to oversee the domestic crypto industry. This includes the U.S. - the
U.S. Commaodities Futures Trading Commission (CFTC) is competing with the SEC for a slice of
the pie. Stakeholders should therefore keep in mind the strengths and weaknesses of each
agency before responding. For example, dissuading the U.S. Department of Justice from trial
may require extensive, burdensome information disclosures, whereas proactively engaging with
the CFTC can provide more flexibility.

Reconsider Cooperation. Many targets of regulatory enforcement reflexively cooperate,
hoping for a better outcome. They should reconsider this approach: targets are often
“rewarded” with rounds of invasive and costly information demands that result in little
cooperation credit.

Go On Offense. Crypto stakeholders should not be afraid to act with speed and aggression.
They should test the reach of a regulator’s authority (both within the crypto industry and, for
foreign stakeholders, across jurisdictions), seize control of the narrative, challenge the
enforcement process and raise the stakes for regulators through strategic cross-border court
filings and information demands.

With U.S. and global regulators aggressively asserting themselves over the crypto space,
issuers and exchanges need to take stock and shore up their defenses against a potentially
multijurisdictional threat. Those who can combine battle-tested, globally coordinated
government enforcement defense strategies with deep familiarity of the burgeoning
cryptocurrency space are the ones most likely to succeed.
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