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US AUTHORITIES CAN FORFEIT ASSETS BY SURPRISE

Authorities in the United States have 
broad powers to seize assets suspected 
of being traceable to criminal activity. 

Moreover, the government has several means 
of seizing assets without giving any prior 
notice, even before filing criminal charges 
or a civil forfeiture complaint against those 
assets. Each of those mechanisms – (i) 
administrative forfeiture, (ii) temporary 
restraining orders, and (iii) seizure warrants 
– has specific and unique procedural 
requirements. To properly advise clients 
whose assets might be, or were, seized by the 
US government, it is crucial to have a firm 
grasp of those procedures to formulate a swift 
and effective response.

Imagine a client with substantial assets 
held in a bank account or trust. One day, 
the client attempts to access their funds, 
only to find that they have been frozen. The 
client then discovers that the funds have 
been seized by the FBI, although no official 
notice of the seizure had been received. 
Relying on the notice provision of the federal 
administrative forfeiture statute, a motion is 
filed, arguing that the failure to give proper 
notice means the government must return 
the funds. However, the district court denies 
the motion because the wrong seizure 
method was challenged – the government 
used a seizure warrant, not administrative 
forfeiture. This hypothetical broadly mirrors 
the facts of a March 2017 case from the US 
Court of Appeals for the Ninth Circuit and 
highlights the perils of not understanding 
the distinctions between the various seizure 
mechanisms.1

To avoid a similar outcome, here are 
some practical steps to take when the 
US government uses one of the three 
mechanisms available under US asset 
forfeiture law to seize assets without notice:

US authorities can forfeit 
assets by surprise but the 
right response strategy is key 
to speedy relief
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1. Administrative forfeiture

US law enforcement agencies can simply take 
unlimited amounts of monetary instruments 
(like cash or cheques) and up to $500k’s 
worth of property on mere suspicion that 
it is traceable to criminal activity.2 There 
is no court involvement or prior notice to 
the property owner. After the seizure, the 
government must send written notice to all 
interested parties ‘as soon as practicable, and 
in no case more than 60 days after the date 
of the seizure.’3 It also must publish a public 
notice of the seizure and its intent to dispose 
of the property. If no one files a claim within 
certain time periods, the agency that seized 
the assets will declare the property forfeit 
and sell it. Note that this mechanism is purely 
domestic and cannot be used to seize assets 
held outside the US.

How to respond: A property owner must 
file a claim – within the timetable and under 
the processes detailed in US statutes and 
regulations – directly with the agency that 
took the assets. After that, federal prosecutors 
must begin formal asset forfeiture court 
proceedings within 90 days or the agency 
must return the property to the owner. Once 
court proceedings begin, the government will 
have the burden of proving that the property 
is forfeitable. Claimants will also have the 
benefit of discovery and the right to a hearing 
or trial on the merits.

2. Temporary restraining order

Upon secret application by the US 
government and before formal proceedings 
have begun, a court may issue a temporary 
restraining order to seize or freeze property 
without prior notice to the owner, the 
opportunity for a hearing or the filing of a 
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complaint.4 By default, such an order expires 
after 14 days, though it can be extended for 
good cause shown.

How to respond: After the assets are 
frozen or seized, an owner is entitled to a 
court hearing before the temporary order 
expires. The government bears the burden 
of establishing a substantial probability 
that the property is forfeitable and that the 
failure to restrain the property will result in 
it being made unavailable for final forfeiture. 
Notably, during the hearing, the court may 
consider evidence that would be otherwise 
inadmissible under the Federal Rules of 
Evidence.

3. Seizure warrant

US law enforcement agencies also may 
secretly apply to a judge for a seizure warrant 
against property without notice to the owner 
and before forfeiture proceedings have 
begun.5 A court will issue a warrant against 
property after it finds there is probable 
cause (the lowest standard of proof in the 
US)6 to believe that the property is subject 
to forfeiture, on the basis of a secret affidavit 
sworn to by a law enforcement agent, which 
is typically drafted by a federal prosecutor. 
The seizure warrant orders the holder of the 
property, such as a bank, to give the property 
to the US Marshals Service.

How to respond: An owner can file an 
action in court against the government. Rule 
41 of the Federal Rules of Criminal Procedure 
allows anyone whose property is being held 
by the US government to challenge the 
seizure and seek the return of the property. 
Courts balance several discretionary factors in 
determining whether to allow the government 
to retain the property, including whether the 
property owner is likely to suffer irreparable 
injury if the property remains restrained.  

A Rule 41 proceeding reverses the burden 
of proof and places it on the owner of seized 
property. In challenges to administrative 
forfeiture or temporary restraining orders, 
the government bears the burden; in a Rule 
41 challenge to a warrant, the owner must 
prove that that the seizure was unlawful and 
that he or she is entitled to lawful possession 
of the property.7

In the case described earlier, the property 
owner’s fatal error was making purely 
procedural arguments under the standard 
for administrative forfeitures, rather 
than any substantive arguments relating 
to whether the property was forfeitable, 
which might have succeeded in a challenge 
to a seizure warrant.8 As this situation 
illustrates, it is critical to assemble a team 
that understands which specific asset 
seizure mechanism the US government 
used or is likely to use before developing or 
commencing a defence strategy.

Notes
1 See Omidi v United States, 851 F 3d 859 (9th Cir 2017).
2 19 USC s 981.
3 18 USC s 983(a)(1)(A)(i).
4  19 USC s 983.
5 19 USC s 981(b).
6 The oft-cited definition of ‘probable cause’ is the 

existence of ‘facts and circumstances within [the 
government’s] knowledge and of which [it] had 
reasonably trustworthy information... sufficient in 
themselves to warrant a man of reasonable caution in the 
belief that an offense has been or is being committed.’ 
Brinegar v United States, 338 US 160, 175–76 (1949) 
(citation and quotation marks omitted).

7 See Fed R Crim p 41(e) (‘A person aggrieved by an unlawful 
search and seizure may move the district court for the 
district in which the property was seized for the return of 
the property on the ground that he is entitled to lawful 
possession of the property which was illegally seized.’); see 
United States v Chambers, 192 F 3d 374, 377 (3d Cir 1999).

8 Indeed, the Ninth Circuit pointed out that the district 
court construed the property owner’s motion for return 
of the seized funds as a motion under Rule 41 and thus 
could have, but failed to, make such substantive 
arguments. See Omidi, 851 F 3d at 863.


